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)

SAM PAGE, )
)

Respondent. )

WAVERLEY GLEN'S SUPPLEMENTAL
RESPONSE TO COMPLAINT

This supplement is in response to the Federal Election Commission's

("Commission") letter dated March 16, 2009. The Commission has requested that

Waverlcy Glen, a Prism Medical Company ("Waverley Glen"*) and Ergosafe

Products, Ll-C ("Krgosafb") provide further explanation and documentation on two

issues: ( 1 ) thai Mrgosafc had sufficient U.S. derived funds in its bank account to

make a SI 0,000 contribution; and (2) that no foreign nationals participated, either

directly or indirectly, in die decision to make the contribution.

According to the Commission's Foreign Nationals Brochure ("Brochure"), a

domestic subsidiary of a foreign corporation may not donate funds or anything of

value to a state or local election if: ( I ) the contribution is financed by the foreign

parent or owner; or (2) individual foreign nationals were involved in any way in

the making of the contribution, including participating in donation activity,

allocating funds for donations, selecting the recipients of the donation, approving
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the making of the donation, or approving the issuance of the donation check. See

Foreign Nationals Brochure, attached hereto as Exhibit A, at p. 2 n. 1. If, however,

a domestic subsidiary makes a contribution from fends it has generated itself, and

the decision to make the contribution was made by only U.S. citizens or permanent

residents, then the subsidiary would not be in violation of the Federal Election

Campaign Act of 1971 (the "Act"). See Advisory Opinion 1982-10; Advisory

Opinion 2006-15; Advisory Opinion 1989-20.

Hrgosafc is a domestic subsidiary of its Canadian parent corporations, and

has complied with the criteria outlined by the Commission. Tint, Ergosafe is an

established U.S. company, its 2008 domestic revenues derived from U.S. activities

were over SI 0 million. Eigosafe's U.S. domestic business has thrived, and as a

result, Kigosafe has expanded its workforce and customer base in the United

States, lirgosafc's significant U.S. domestic operations were more than sufficient

to fund the small amount at issue here, without any assistance or consideration

whatsoever from its Canadian parent companies. In addition, Charley Wallace, a

U.S. citizen and President of Ergosafe, was the sole person involved in deciding to

make this contribution and thereafter executing the contribution.

Thus, Hrgosafc is clearly in compliance with the Act. the Brochure and the

Advisory Opinions cited above and requests that the Commission resolves this

issue without delay.



80.4/018

fe had sufficient fandi derived from its U.S. domestic

The contribution check was issued in the United States on September 25,
•

2008, and cleared Ergosafe's U.S. HSBC account on October 7, 2008. See

Contribution Check, attached hereto as Exhibit B; HSBC Bank Statement, attached

hereto as Inhibit C. The contribution was paid for by funds derived solely from

Rrgosafe's revenues generated by sales made to U.S. customers. Set Sup. Aff. of

Charley Wallace, at J 6, attached hereto as Exhibit D

The attached bank statement reflects that JErgosafe received payments of

$238^83.71, S46.325.33 and Si 1 1,345.76 from a single U.S. customer, Veterans

Medical Equipment Sales, I-LC, A Service Disabled Veteran Owned Small

Business, based in Michigan. See Ex. C; Affidavit, Ex. D, at \ 7. The statement

also reflects thai Hrgosafc paid out over S 1 87,000 to its employees for a two week

period. See Ivx. C. The balance in this account ranged from $236,000 to $568,000

during October and all of these funds were derived solely from Ergosafe's U. S.

domestic business operations. Sec Affidavit, Ex. D, at 1 6. In 2008, Ergosafe's

U.S. domestic operations generated revenues of over S10 million. Sec id. at \ 8.

Efgosafe's U.S. domestic business operations are substantial, generating

revenues from U.S. customers which are clearly much more than sufficient to fond

the small contribution at issue. The contribution was thus generated from a U.S.

domestic corporation, and therefore, docs not violate the Act or the Brochure and is
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in agreement with the Advisory Opinions.

11. Charley Wallace wai the iole individual Invoived in deciding to
make this contribution.

Charley Wallace made the decision to contribute on behalf of Ergosafe on

his own in his capacity as Ergosafe's President in the United States. Set Affidavit,

Hx. D, at H 4. As President, Mr. Wallace was authorized on his own to make U.S.

political contributions on behalf of Ergosafc. Id. No other person directly or

indirectly participated in the decision-making concerning the contribution. It

therefore necessarily follows that no foreign national, from Ergosafc or any other

entity, directed, dictated, controlled or in any way participated in this decision to

make the donation at issue. See id. at \ 9-10. In feet, it would bo atypical for any

officer or director of Ergosafc1* parent corporations to be involved in deciding to

make such a small expenditure for their U.S. subsidiary and such did not happen

here. Se€tct.*l19.

Because Mr. Wallace was the sole decision-maker, without the direct or

indirect assistance of any foreign national or any other person for that matter, the

contribution docs not violate the Act or the Brochure and is in conformity with the

FKC's Advisory Opinions on this issue.

111. CONCLUSION

In conclusion, Wavcrley Glen respectfully requests out the Complaint filed

in this cause be dismissed with prejudice and for such other and proper relief as
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may be deemed appropriate by the Commission. The instant Supplemental

Affidavit and Response have shown beyond any shadow of a doubt thai the

donation at issue did not in any way violate the Act
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FtetigaNsiioBili Brochure

Foreign Nationals
Fedenl Election Commission
Published in July 2003

••*

Introduction
The bin on political contributions and

expenditures by foreign nationals wit fint
enacted in 1966 as pat of the amendments
10 the Foreign Agents Registration Act
(FARA), •" *mtemal security" statute. The
goal of the FARA was to nriniflibw foreign
intervention in U.S. elections by establishing
a series of limitationi on foreign nationals.
These included registration requirement! tor
ihe agents of foreign principals snd a
general prohibition on political contributions
by foreign nationals. In 1974, the
prohibition was incoiporated into the
Fedenl Election Campaign Act (the FECA),
giving ihc Hadeial Election Commtssioo
(FBQ jurisdiction over its enforcement and mtcfprettion.

This brochuio has been developed to help clarify the rules regarding the political
activity or foreign nationals; however, ft is not intended lo provide an exhaustive
dhtcussion of the election law. If you have any questions after reading this, please
eontacl ihe FHC in Wishingion, D.C, at l-gOO-424-9530 or 202-694-1100. Members of
the PICK should contact the FEC Press Office at 202-̂ 94-1220 or at Ihc nil free number
listed abwa

Uxcepl where otherwise noted, all citations refer to the Act and FEC regulations.
Advisory Opinions (AOs) issued by the Commission an also cited.

The Prohibition
The Fedenl Election Campaign Act (FECA) prohibit* any foreign national from

contributing, donating or spending funds hi connection with any federal, state, or local
election in the United States, either directly or indirectly. It is also unlawful lo help
foreign nationals violate that ban or to solicit, receive or accept contributions or donations
from mem. Persons who knowingly and willfully engage in these activities may be
subject to find anoVor impriscazncnt

HJUUUMJL
A
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Who is a Foreign National?
The following groups and individuals ne considered "foreign nationals" and are.

therefore, subject to ihe prohibition:
Foreign govenvncntK
Foragn political parries;
Foragn corporations;
Foreign auociations;
Foroign peifiwnhipi;
Individuals wilh ftfgjjji citizenship; HH^
Immigrants who do not hive t "pen cud."

Individuals: The "Green Card" Exception
An immigrant may mike a contribution if he or she has a "green card" indicating hit

or her lawful admittance for permanent residence in the Untied States.

Domestic Subsidiaries and Foreign-Owned Corporations
A U.S. subsidiary of a foreign corporation or a U.S. corporation that fo owned by

foreign nationals may be subject to the (Mobiboion, as diseussod below.

PAC Contributions for Federal Activity
A dniMBtic nbsidiaiy of a foreign cocporatkm may not cttabliih t federal political

action committee (PAC) to make federal contributions ifi
(1) The foreign parent coipoiation fiatnoes the PAC's cstabliihmem, administration,

OsT SOuClQUKOD GOtttl OsT
(2) Individual foreign nationals:

• Participate m the opcnOion of the PAC;
• Serve uofliccn of the PAC;
• Pardoipaied in die telection of penoas who operate ft* PAC; or
• Mate deeiaions regarding PAC eoxitribiitioniorexpcndtture.

(Sec ahoAOs 2000-17, 1995-15, 1990-8. 1989-29. and 1989-20.)

Corporate Contributions for Nonfederal Activity
Additionally, a domestic lubddiary of a foreign corporation (or a domeatk

corporation owned by foreign nationals) may not donate funds or anything or value m
connection with sttto or local elections ifi

(1) These activities arc financed by the foreign parent or owner, or
(2) Individual foreign nationals ere involved m any way in the making of donations to

nonfbdcra) candidates end committees. 1

not putiejpt* hi doaation activity, Allocate fund* for denatiees,
mike dniitons itjaJini doerion* (eg. jaltoUni *s i^pUnti, ̂ pwief <ie mssJaj ef Jeatdeat. or
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Please note that may MM place additional jortrictioni on donttk»i made to
noofwkrtlctixUdiieiiiid committee. 11 CFR110.20(i), (See also AOf 1992-16,
1985-3, l982-10,|ndMUR2892.)

Volunteer Attivity
Generally, 10 kndividuil may volunteer penonal

S6IV1CCS 10 § redSfHl Candidate Of ftflBnl political
cofifflittgg '"jihod* Biajp»g t contribution.. Hie Act
flevQ^rslelM ^DU ^^CuUaiDEBGBT ^•OCflinDdfl^K eV IflsvKIB t^Dfi

iodivfduil pcxfbcniing die Kivicc ii not nmnicniited
by anyone. 11 CFR 100.74. The Conuniiiion bis
•ddfdied applicaMiily offlib exainption to volunteer
•ctivhybyi

toAdvUoty
•flowed*

campaign. By<
prohibited • fo
•ervicosin
Ganipaiigin.2

i ninoiiu, M expuunod below.
1987.25. thtComminttoo

jatiionil jtudeat to provide
•crvicoc to • Pieaidanial

the decision in AO 1981-51
naiionul artist from donting his

, with fundraisiog lor a Sooate

by Foreign Nationals
prohiUtioa on foreifD national contribution! and donations,

lawfully engage in political activity that is not connected with any

Nonclecttonl
Despite the

foreign nationals!
election to polities! office at the fbdoral, state, or local levels. The FEC nil clarified such
activity with respject to individuals' activities.

In Adviaocy Opinion 1989-32, the Commission coDctaded that although foreign
national* could niaka disbursements solely to influence baikx issues, a. foreign national
could not contribute to a baUot conimhlsc that had cooro^nated its cfibrtt
nonTodora] candigaie'i

In Advisory
Tltethe

bias of the
because they did[
fodenl

inkm 1984-41, the Commission allowed a fbidgn national to
cut of apolitical ads that attempted to expose the allegod political

The Commission ibund that these ads were not election mfJuewaDg
neotion candidates, political offices, political parties, incumbent

or any past or future election. 3

2 ThcCmnmltiNoa
fiwilwrgoidHKeiii
3 IndividMiIf
types of political i

!»U!rtih4t*iic^oni«M(ii*cit«MbyAO 1917-25. IndMdeal
t am by laiiBSsriag aa advissty epiajoe •boot ftcfr s«spesed acUvjty.

' tevolvui fjNtiga aatioaals.
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National Contributions or Donations
regulations iiiiuntewfultotawwiiiglyp^deiubittnriil

in'oflsls nuking contribution! or domiions in connection with my
U0.20(b). "Substantial asrisanw" it f<w to active involvement

assistance to rorci
U.S.election. I!
hi the solicitation,! making, receipt or acceptance of • ft
donation with the I
prohibition
mtHinodiarict 61

g

but b am limited to individuib who act ac conduils or
HR 69945-6 (November 19, 2002).

Soliciting,
Donations

Asnolcd
contributions or <
thai a person:

• Has
foreign

• Is aware
solicited,

iting, or Receiving Contributions and
»m Foreign Nationals
r. (he Act prohibits knowingly soliciting accepting or receiving

fiom fbtcigB nationals. la iWa context, "knowingly" moms

i knowledge Art the finds solicited, accepted, or received are from a

if facts that would teed a reasonable person to believe that the fluids
cccptedL or received arc likely to be from a foreign national;
nets mat would lead a reasonable person to taquirc whether OK

source
I ! CHR 1

the recipient n
following: A
passport,
contribution
abroad. Obui
U.S. passport
whether the Tu
received are
II CFR 110.20(1

hc fkmds solicited, accepted or received b a ibrcign national.
0 JO (aX4) (i), (ii) and (iii).
that ouykad to inquiry by

but are not limited to ihe
or contributor uses a foreign

a foreign address, makes a
a foreign bank, or resides
a copy of a current and valid

satisfy Ihe duty to inquire
•oUoiiedt accepted, or
a foreign national

1X7).

Monitoring Prohibited Contributions
When a ftdcjal political conooiucc (a ccmumttee active in federal dcctions) receives

• contribution ftlbeKeves may be from • foreign national, it must
• Return
• Deposit

below.
KHheri

11 CFR 103.3

contribution to Ihe donor without depositing it; or
' oomribution and lake steps to dctermme iu legality, as described

must be taken within 10 days of the treasurer's receipt
IXD.
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If the
the fends are oat

i decides to deport vie contribution, the treasurer muit mike wic that
becauae they may hive to be founded. Additionally, hi or the

inn record expUininf why the contatoiotoinaybcprobibtod.4
widrin

r'l receipt, or ibc committee muiC iirae • refunds
i deposit! ft contribution that ajjpem to be legal, but later diteoven

it fromi foreign national, it must reftad the contribution
the diacovcry. irace«nmittoelacki>uflicient(uodsu>makBa

libitcd contribution is discovered, it tnwi \ncthencxtflmditt

rsi
*H

rH

Kl

(M

o
O*
rsi

HCFRl03J(b;
30diy»ofthe

lithe CODIBD
that the depotited
wiihio30dayior

II CFR 1033(b)(l)nd(2).

4 Thta iatavMliM 4uw be Mnded whoa ibc rac^ofdMcottribulioaimpoTttd.
«f<t|itey<acludM4WftoftBiiiBMmfhimihccoBUibttiocoxp


